COMPTRIOLLER GENERAL OF THE UNITED SHTATES
WASHINGTON, D.GC. 10%48

00"5 ?
B-177205% May 22, 1973 o

Hewos Engineering Company, Inc,
Po 00 Box 22“5
Poqueson, Virginia 23362

Attention: Hr, F, W, {{lowes
President

»

Centlemen:

VWa refer to your telefax of (kctober 5, 1972, and aubsequent
correspondence, concerning your protast under Letter Request for
Technical Proposal (LRTP) No, 74-USAF/DAPS-1, issued on September 22,
3972, by the Departwment of the Air Force as thea firat step of n
two-Gtep procurament to procure services and facillities for complete
managenent and operation of the Department's Publications Distvi-
bution Center, Baltiwore, Maryland, from July 1, 1973, to June 30,
1974, -

You maintain that tha procurement dows not meut the requireuents
ifn Armed Services Procurement Regulation (ASPR) 2-501 for two-step
formal advertising, since complete specifications allegedly exist
for the operation and the required serviceaes are not technical in
naturae; that proposale should not be evaluaved on the basis of
understending of the work ruaquirements and effective management
capabilitv since these faztors relate to a ficrm'o responsibility
and not tu -esponsiveness to teéchnical requirements; that the LRIP
provision requiring the contractor to observe the present contrac-
tor't operations for 90 days is unreasonable; that the provision
making the THO the final arbiter on all transportation mutters
creatas an {mproper employer-cmployee relationship; and that thae
LRTP does not contain the clauses applicable to suvrvice contracts
under the Service Contract Act of 1965, 41 U,S8.C, 351, thereby
making it impossible for the contractor to submit an adequate first-

step proposul,

The LRTF stated that offerors were required to subeit technical
proposals under the first step of the procurement which would clearly
thow that the ofieror had (1) a thorough and complete understanding
cf the work requirements, and (2) an ecffective management capability
to accomplish the work and discharge the responsibilities outlined,
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The statesent of work for the operation was sek forth {n
Exhibit 11 of the LRTP and provided, among other things, that -
the contractor, under the cognizance of the Department's Traffic
Mansgement Office (THO) et the Center, would normally provide tho
clerical, administvative, &nd technical tasky for the receipt and
movement of materinls; that the MO would make final determinations
on all transportation and traffic management natters including
wodes of transportation and carriers to be used, certification of
demurrage/detention charges, distribution of completed Government
Bille of Lading, proper packaging and labeling of shipments,
Hilitavy Airlift Command (MAC) shipment ciearance, ard issuance
of Cevtificate in Lieu of Certified True copies of Government Bills
of Lading; and that the TMO would be the first point of conract for
all transpovtation and traffi¢ management advice or guidance vequired
by tha contractor, The LRTP further provided that pruspective of-
fer?ri were required to observa the pra2sent contractor's operations
for a 90 day period prior to July 1, 1973, in order to understend
thoroughly all aspects of the work.

Offerors vere also advised that their proposals should follow
a proposad outline, vhich was set forth on page 4 of the LRI {in
pertinent part, as follows: .

(1) Orpanientional end Functional Chart for
the proposed operation nf the Center,

* * * w w

(2) History of Company and Relationship of Center
to other Branches or Divinions of the Company.

% * * ‘* *

(3) Experiencd .

x* w | » *

(4) fxperjence of Key Personnul

(5) Peysopnel Hanageme=nt Flan

* * * * %

(6) Autowatic Data Processing Equipment (AIP):
Detailed descriptions of the Automatic Data Processing

Equipmint (ADRE) proposed for use, including the Hanne
facturerts llame, Hodel Number, List of Componanis, and
all Supporting Equipment, I1f it s proposed to use
different AP equipment than is Zreseatly being used,
include in tha Technical FProzosal you. detailed cone
version plans,
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(7) System Control and Managements Detailed
instructions, policies, and standard operating
procedures that personnsl would une tol ’

(a) Process AF Form 124, DI Forw 1629, DD Forms
1149, and DD Forms 1142,

- * * * W

(8) Equjipment: A list of eaquipmant:, other
than AIRE and Supporting Equipment and Government
Furni{shed Property, which the offaror proposes to
use {n the Center operation, T

In reply to your contention that the procurement should not be
made under two-step formzl advertising procadures, the Air Force
poihts out that ASPR 2-501 provides that the tworstep method is
useful in procurenments requiring technical proposals where inade-
quate specifications preclude the convintional formal advertising
that the regulation also states yhat the word "technical' has a
broad connotation and includes engineering approach, special wnanu-
Lacturing processes and special teating techniques; and that it
further provides that wanagement approach, manufacturing plen, or
factlitins to ba used may also ba cliwrified in the technical pro-
posals. Relating theso provisiona to the.facts hera, the Afir Force
stated that the Governnent was unablec wo adequately specify its
requirements in the avess of automatic data processing equipment
and software for the operatjon, notwithatanding its ability to state
fts requivements in other work arsas; and thsat ‘it believes the Zormer
areap pust ba considered “technical" under the .broad cennocation of
that term as used in ASPR 2.501, R

We have held, in this connection, that an agency'n deuision to
us¢ tvo-step procedures beciuse it s unable to adequately specity
its technical needs to meet the requirements of a single-step pro-
curement {8 one within the auvthority of the apency, ' and such decisinn,
when supyorfied by the facts, will not be questicned, See B+174737,
April 12, 1972, Based on nur reviev, we cannot vonclude that the
Alr Force ioproporly decided to use twoe-step procsdures nn the basis
that Jt lacked an oadequata technical description of the data pro-
cessing cquipment, and the atterndent software, which will be required
t> succasnfully operate the center,

Concerning your collateral objection that this mothod of procuremer
will give the present contractor an unfair advantage tecause of the
"climate and closenvss” of "being on the job," the Air Force states
that this would be true in any type uf procurement, In this regard,
wa ara unawvave of any restriction on the Government's selection of
the method of procurement merely becsusa an incumient contractor may
have a grorcer understanding of the work requirements, Consequantly,
ve see no basis for guestioning the validiry of two-siap procedure
because of this circumstanca,
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With respect to your allegatinn that the requirement for
Fropesals to demonptrate a thorough uwnderstanding of the work
requirenents and on effective capability to du the work ralates ~
to matcers of vresponsibility which should not ba considered by
the Alr lorce {n evaluating first-step yroposalc, it is not
uncommon in procurements involving the furnishing of services to
require that offerors show in their proposals an understanding of
the work requirements, and tha prior experience, qualifizations
and capabilities of the nffarors' propossd organiziutions which will
perform the work, When roquired to he set ont, these facfors,
vhsch also relate to a‘projosed contcactor's responaibility, ave
generally regarded-8s proper for consideration in a comparison
evaluation Of the proposals raceived, Seo B-176538, January 12,
i973, The contracting officer advises taat these general
standards will be used in deciding how w4l an offerur has scored
in the areas set forth in the proposed outline of data to be
included in the technical proposal, end that the responsibflity
of the apparently successful offsror will not be formally deter-
mined until afiter sccond-stop bids have been recrived, We must
therefora conclude that the aritevia set out in the LXTP are
appropriate for avaluating the first-step propocalt.

Concerning your allegation that it is unreasonable to require
prospective offecora to observe the {ncumbent!s operations for the
90 day period prescribed in the LRTP, tho Air Forca has recently
advised this OfCice, in response to your objection, that it has
reduced the nbsirvation pwriod to 30 days, On the present record,
we cannot conclide that a 30 day observation period {s inappropriate
considering the complexity of the work yvequirements.,

With respect to your argument that the provision making the THO
the final arbfter on all transportation matters would create un
improper employer-employee r¢lationship berween the Government and
the contractor, the administrative report states that it is pot the
{ntent of the Air Force to actively engags in the daily routine work
of the contractor, but that its traffic management off icer will ba
present to render asaistance in resolving transportation prohlems,
Howevar, {n this regard, the Air Force has recontly advised this Of-
fice that the Statement of Work hes been amended to delete the state-
munt that the THMO would make final determinations on all transportas
tion end traffic management matteras,

Our Office has noted that the Civil Service Comnission has taken
the position that a service contract is to bn questfoned {f the terms
of the contracr permit or require dotasiled Covernmant supervision
over the contractor's employees, 51 Couwp, Gen. 56}, 5§63 (1972),
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Based on our review of theu amended statesent of work concerning
the duties c£ the Ti0, we cannot conclude that the LRTP perm‘ts

or requires detafled Covernmant suparvis{on over tha contractor's

employzas as you suggest.

' ¥fth respect to your statezent that the LRTP does not contain
the ciauses required by the Sarvice Contrast Act of 1965, the
Alr Force states that the required services are covered by tha act
and that the Invitation-for Bids (IFB) which will be issued under
the second ctep of the procuremant will cover bidders' responsi-
bilfties under the act,

Concurning your statement that prospoctive bidders would pot
be abls Lo subait adaquate first-step proposals without thie
information, we must point out that the Service Contract Act
requirenents priuvarily relate to the costs a contractor will
inqur 1in mceting the ninimm levels of compensation, and related .
fringe benafits, for personnel employed under the contract, See
ASER 12-1004(a), 1In this regard, ASPR 2-503.1(a)(v) states that
the steprone LRIP shall contain a statement that the technical
proposals shall not inclvde prices or pricing information, aince
the reguletion requires that un offeror's firsc-step proposa! omit
pricing information, wae do not believa an offeror would need ro
know the Scrvice Contract Act requirements in order to prepare his
firstestep technical proposal. 'Consesquentiy, we cannot disagras
with the Air Force's intantion to place these raquirements in the
second-step 1FR, -

You alsc question the right of the Air Force to adjuet the
coapensation paid to the contractor for stock shortages and for

fallure to consolidate shipments., You further question the agency's
right to require tho contractor to place certain markings on shipping .

documents, In this regard the contracting cfficer has repliod as
foilows:

The contractor is requived to protect Government
property in acrordonce with scound Industrial practices.
Surveillance of incoming and cutgeing fersonnel is the
rosponsibility of GS5A and removal of Governuent property
requires written authorization,

w " * * e
Lack of consolidation could rasult {n excessive

transportation cocts} therefore consolidation must he
enforced.

* ] w ® *

e

'
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The statement "will be required to show his
{dentity on each document” or "container' has bean
sat forth for sound reasons. The statement reflects
sound managemusnt practices and is included as a means
of Quality Assurance by ths contractor and tha con-

tracting officer,

Baved on our reviaw, we cannot conclude that the A'r Force
unveasonably determinmd that these requircuents are necessary for

proper contract administration.

Yor the reasons sat forch above, your nrotest must be denfed,

Sincerely yovrs,

-

) ' PAUL G, PEMBLING

;¥or the Comptroller General
of the linited Staies





